
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 

JAN 0 4 2017 REPLY TO THEATIENTION OF: 

Nicole Blasing, Supervisor 
North Central Regional Unit 
Municipal Wastewater Section 
Minnesota Pollution Control Agency 
7678 College Road 
Suite 105 
Baxter, MN 56425 

\\TN-151 

Re: U.S. Environmental Protection Agency Review of the Pre-public Notice NPDES Permit for 
the City of Delano Wastewater Treatment Facility, Delano, Minnesota, Permit No. 
MN0051250 

Dear Ms. Blasing: 

The U.S. Environmental Protection Agency (EPA) has reviewed the Pre Public Notice Draft 
National Pollutant Discharge Elimination System (NPDES) Permit, fact sheet and supporting 
documents for the City of Delano Wastewater Treatment Facility (the Facility) received on 
August 29, 2016. EPA has identified key issues that must be resolved prior to permit issuance. 

The Facility discharges to an unnamed tributary to the South Fork of the Crow River, segment 
UAID 07010205-508 (segment), which MPCA has determined is exceeding the River 
Eutrophication Standards (RES) that apply to that segment of the river. (Fact Sheet, Lindon 
Memo for South Fork Crow River Watershed Phosphorus Effluent Limit Analysis) The RES that 
apply to the South Fork Crow River include a numeric standard for total phosphorus (TP) at 
0.150 mg/L, and chlorophyll-a at 0.035 mg/L which apply for the 122-day season from June 1 to 
September 30. MPCA has measured an average of 0.322 mg/L TP and 0.101 chlorophyll-a in 
this segment of the river. Subsequently, MPCA has found that reasonable potential (RP) exists 
for all of the facilities contributing phosphorus to this segment of the South Fork Crow River to 
cause or contribute to the exceedance ofthe RES, including the Delano Wastewater Treatment 
Facility. 

In light of these facts, we have the following comments for you on the pre-public notice draft 
permit: 

1. Water Quality Based Ejjluent Limits That are Derived From and Comply With 
Minnesota's River Eutrophication Standards. Section 30l(b)(l)(C) of the CWA and 
40 C.F.R. § 122.44(d)(1) require that NPDES permits include effluent limitations necessary 
to achieve water quality standards established under section 303(c) of the CW A. 
40 C.F.R. § 122.44(d)(l) provides that NPDES permits shall include requirements necessary 
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to "[a]chieve water quality standards established under section 303 of the CW A." 
40 C.F.R. § 122.44(d)(l)(vii) provides that, "[w]hen developing water quality based effluent 
limits under this paragraph the permitting authority shall ensure that: (A) The level of water 
quality to be achieved by limits on point sources established under this paragraph is derived 
from, and complies with all applicable water quality standards." Where- as is the case here 
- water quality standards would be exceeded in the receiving stream regardless of the 
discharge, the WQBEL must be set equal to the water quality standard criteria for the 
pollutant at issue, unless a Total Maximum Daily Load (TMDL) is developed and approved 
by EPA in accordance with CWA Section 303(d). See enclosed excerpt from U.S. EPA's 
1995 Water Quality Guidance for the Great Lakes System: Supplementary Information 
Document ("SID") (EP A-820-B-95-00 1 ). Where a TMDL has been approved, the water 
quality based effluent limits (WQBEL) may be set higher than the criteria at issue if the 
TMDL contains allocations for the other sources of pollutants to the water body, provided 
that the sum of all of the allocations will result in water quality standards being achieved. No 
TMDL has been approved for the water bodies at issue here. Consequently, in light of the 
fmding by MPCA that the receiving segment ofthe South Fork of the Crow Rjver is 
exceeding the RES, to be consistent with federal law, a WQBEL of 0.150 mg/L phosphorus, 
expressed as an average over the 122-day season of June 1 through September 30 must be 
included in the permit. 

It may be possible for MPCA to translate a 0.150 mg/L seasonal phosphorus WQBEL into a 
monthly WQBEL, provided that MPCA utilizes technically sound, defensible statistical 
procedures for doing so, such as the method MPCA uses for toxics found in EPA's Technical 
Support Document for Water Quality-based Toxics Control. IfMPCA were to follow the 
TSD approach, the seasonal limitation of 0. 150 mg/L would be translated to a monthly 
limitation of0.21 mg/L. MPCA, however, calculated a WQBEL for total phosphorus for this 
facility at 0.53 mg/L as a calendar month average for June - September during "Phase 2". 
(See the second comment regarding the meaning of Phase 2 or II). MPCA's explanation as to 
how it derived this limit is difficult to understand, but it appears to rely upon development of 
a waste load allocation that would apply to all of the facilities in the river segment. This 
waste load allocation is then modified in a manner that is not described at all in the memo 
other than to state that facility size and type are considered to distribute the waste load 
allocation to each facility and develop a facility specific "target" effluent concentration. 
MPCA then multiplied that target concentration by 2.1. Although EPA does not completely 
understand how MPCA arrived at its proposed WQBEL, it seems clear to EPA that the 
0.53 mg/L monthly average limit for phosphorus is unsupported and exceeds what is required 
to meet the river eutrophication standards. 

Further, MPCA did not fully describe the data and method it used to calculate the proposed 
monthly average limit of 0.53 mg/L in the "Lindon Memo" or the fact sheet that MPCA 
developed in support of the pre-public notice draft permit: If MPCA chooses to include a 
monthly limit, MPCA should explain the basis for how it developed that limit, in a manner 
that is easier for the public to understand, to ensure that the public can play a meaningful role 
in development and review of such limit. See 33 U.S.C. §§ 1251(e) and 1342(b)(3). 
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2. Uncertain and Unenforceable Effective Date for Total Phosphorus WQBEL. The Limits 
and Monitoring Table included in the draft permit contains four entries for total phosphorus. 
The first two entries require monitoring only and are identical except that one applies to 
"Phase 1" and the other to "Phase 2", and the "Phase 1" requirement requires monitoring 
year round while the "Phase 2" requirement only requires monitoring October- May. The 
other two entries contain limits. One of these is described as "Phase 2" and contains the 
effluent limit for total phosphorus at 0.53 mg/L that applies June- September. The last entry 
does not identify a "Phase" and contains the effluent limit based on MPCA's implementation 
of the total phosphorus waste load allocation calculated to protect Lake Pepin. 

We could not find a definition or description of Phase 1 or Phase 2. We found mention of 
Phase I and Phase II in the draft permit and fact sheet that discusses planned facility 
expansion, with Phase I completed in 2005 and Phase II planned to be completed in 2025. 
We found no explanation of why the facility would not need a limit until an expansion is 
completed in 2025. 

While the Permit includes two nearly identical compliance schedules (starting at paragraphs 
5.13.35 and 6.7), neither schedule refers to any specific efflue11t limits for which the schedule 
is being used to grant the facility time to achieve, nor do they reference Phase I or 2. Further, 
none of the limits in the Limits and Monitoring table are specifically identified as "final" 
limits. If MPCA believes that a compliance schedule would be appropriate for any WQBEL 
included in the permit (as described above, EPA believes that a more stringent limit than 
0.53 mg/L is necessary), the compliance schedule must be consistent with 40 CFR § 122.4 7, 
as explained in EPA's May 10,2007, Memorandum entitled "Compliance Schedules for 
Water Quality-Based Effluent Limitations in NPDES Permits", which is available at 
https://-vvww3.epa.gov/npdes/pubs/memo complianceschedules mav07.pdf. The compliance 
schedule provisions included in the pre-public notice draft permit do not appear to be 
consistent with 40 CFR § 122.4 7. In order to allow EPA and the public to assess whether any 
compliance schedule that MPCA chooses to include in the permit is consistent with 
40 CFR § 122.47, MPCA will need to provide information demonstrating that the schedule 
requires compliance as soon as possible. MPCA should also provide more information to 
explain why there are two schedules in the permit and which effluent limits or permit 
conditions are affected by the inclusion of the schedules in the permit. 
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We look forward to working with you as you proceed to public notice a draft of the permit. We 

will review that permit per the guidelines set forth in the Memorandum of Agreement between 

MPCA and EPA. When the draft Permit is prepared, please forward a copy to r5npdes@epa.gov. 

Please include the EPA permit number. the facilitv name, and the words "Draft Permit" in the 

message title. If you have any questions related to EPA's review of this permit, please contact 

Krista McKim at (312) 3 5 3-82 70 or at mckim.krista@epa. gov. 

Sincerely, 

D. Scott Ireland, Chief 
Section 1, NPDES Programs Branch 

Enclosures: 
Excerpt from U.S. EPA's 1995 Water Quality Guidance for the Great Lakes System. 

Supplementary Information Document ("SID") (EPA-820-B-95-001) 

EPA Memorandum, Compliance Schedules for Water Quality-Based Effluent Limitations 

in NPDES Permits, May 10,2007. 

cc: · Molly Baumann, MPCA, electronically 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

OFFICE OF 
WATER 

May 10,2007 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Compliance Schedules for Water Quality-Based Effluent Limitations in 
NPDES Pel11ilts 

James A. Hanlon, Director 
Office of Wastewater Management 
Is/ 

Alexis Strauss, Director 
Water Division 
EPA Region 9 

Recently, in discussions with Region 9, questions have been raised concerning the 
use of compliance schedules in National Pollutant Discharge Elimination System 
(NPDES) permits consistent with the Clean Water Act (CWA) and its implementing 
regulations at 40 C.F .R. § 122.4 7. The use of compliance schedules in NPDES permits is 
also the subject of ongoing litigation in California. The purpose of this memo is to 
provide a framework for the review of permits consistent with the CW A and its 
implementing regulations. 

When may a pel11iltting authority include a compliance schedule in a permit for the 
purpose of achieving a water quality-based effluent limitation? 

In In The Matter of Star-Kist Caribe, Inc., 3 E.A.D. ] 72, 175, 177 (1990), the 
EPA Administrator interpreted section 30 I (b )(J )(C) of the CW A to mean that 1) after 
July 1, 1977, permits must require immediate compliance with (i.e., may not contain 
compliance schedules for) effluent limitations based on water quality standards adopted 
before July 1, 1977, and 2) compliance schedules are allowed for effluent limitations 
based on standards adopted after that date only if the State has clearly indicated in its 
water quality standards or implementing regulations that it intends to allow them. 

What principles are applicable to assessing whether a compliance schedule for achieving 
a water quality-based effluent limitation is consistent with the CW A and its implementing 
regulations? 
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1. "When appropriate," NPDES permits may include "a schedule of 
compliance leading to compliance with CW A and regulations ... as soon as possible, but 
not later than the applicable statutory deadline under the CW A." 40 C.P.R. § 
122.47(a)(l). Compliance schedules that are longer than one year in duration must set 
forth interim requirements and dates for their achievement. 40 C.P.R.§ 122.47(a)(3). 

2. Any compliance schedule contained in an NPDES permit must be an 
"enforceable sequence of actions or operations leading to compliance with a [water 
quality-based] effluent limitation ["WQBEL'T as required by the definition of "schedule 
of compliance" in section 502(17) of the CW A. See also 40 C.P.R. § 122.2 (definition of 
schedule of compliance). 

3. Any compliance schedule contained in an NPDES permit must include an 
enforceable final effluent limitation and a date for its achievement that is within the 
timeframe allowed by the applicable State or federal law provision authorizing 
compliance schedules as required by CW A sections 301(b )(1 )(C); 502(17); the 
Administrator's decision in Star-Kist Caribe, Inc. 3 E.A.D. 172, 175, 177-178 (1990); 
and EPA regulations at 40 C.P.R. §§ 122.2, 122.44(d) and 122.44(d)(l)(vii)(A). 

4. Any compliance schedule that extends past the expiration date of a permit 
must include the final effluent limitations in the permit in order to ensure enforceability 
of the compliance schedule as required by CW A section 502(17) and 40 C.P.R. § 122.2 
(definition of schedule of compliance). 

5. In order to grant a compliance schedule in an NPDES permit, the 
permitting authority has to make a reasonable finding, adequately supported by the 
administrative record, that the compliance schedule "will lead[ ] to compliance with an 
effluent limitation ... ""to meet water quality standards" by the end of the compliance 
schedule as required by sections 30J(b)(J)(C) and 502(17) of the CWA. See also 40 
C.P.R.§§ 122.2, 122.44(d)(l)(vii)(A). 

6. 1n order to grant a compliance schedule in an NPDES permit, the 
permitting authority has to make a reasonable fmding, adequately supported by the 
administrative record and described in the fact sheet ( 40 C.P.R. § 124.8), that a 
compliance schedule is "appropriate" and that compliance with the final WQBEL is 
required "as soon as possible." See 40 C.P.R.§§ 122.47(a), 122.47(a)(l). 

7. In order to grant a compliance schedule in an NPDES permit, the 
permitting authority has to make a reasonable finding, adequately supported by the 
administrative record, that the discharger cannot immediately comply with the W QBEL 
upon the effective date of the permit. 40 C.F.R. §§ 122.47, 122.47(a)(l). 

8. Factors relevant to whether a compliance schedule in a specific permit is 
"appropriate" under 40 C.F.R. § 122.47(a) include: how much time the discharger has 
already had to meet the WQBEL(s) under prior permits; the extent to which the 



discharger has made good faith efforts to comply with the WQBELs and other 
requirements in its prior permit(s); whether there is any need for modifications to 
treatment facilities, operations or measures to meet the WQBELs and if so, how long 
would it take to implement the modifications to treatment, operations or other measures; 
or whether the discharger would be expected to use the same treatment facilities, 
operations or other measures to meet the WQBEL as it would have used to meet the 
WQBEL in its prior permit. 

9. Factors relevant to a conclusion that a particular compliance schedule 
requires compliance with the WQBEL "as soon as possible," as required by 40 C.F.R. § 
122.47(a)(l) include: consideration of the steps needed to modify or install treatment 
facilities, operations or other measures and the time those steps would take. The 
permitting authority should not simply presume that a compliance schedule be based on 
the maximum time period allowed by a State ' s authorizing pr~vision. 

10. A compliance schedule based solely on time needed to develop a Total 
Maximum Daily Load is not appropriate, consistent with EPA's letter of October 23, 
2006, to Celeste Cantu, Executive Director of the California State Water Resources 
Control Board, in which EPA disapproved a provision of the Policy for Implementation 
of Toxic Standards for Inland Surface Waters, Enclosed Bays, and Estuaries for 
California. 

l 1. A compliance schedule based solely on time needed to develop a Use 
Attainability Analysis is also not appropriate, consistent with EPA's letter ofFebruary 
20, 2007, to Doyle Childers, Director Missouri Department ofNatural Resources, nor is a 
compliance schedule based solely on time needed to develop a site specific criterion, for 
the same reasons as set forth in the October 23, 2006, (referenced in Paragraph 1 0) and 
February 20, 2007 letters. 

If you have any questions, please contact me at (202) 564-0748 or have your staff 
contact Linda Boomazian at (202) 564-0221. 
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Section VITLE: Reasonable Potential 

with existing State or Tribal procedures for co~verting wasteload allocations 

into water quality-based effluent limitations. Similar confo::-ming changes 

:-,ave also beeE made to procedu::e 4.C to address TMDLs, wasteloc.d allocations, 

and preliminary wasteload allocations. In making this clarification, EPA is 

remai:-1ing consistent with its intent expressed in L1e proposal that WQBELs be 

consistent with calculated wasteload allocations. 

3y including a separate provision in the final guidance addressing 

procedures to be fo~lowed in deriving WQBELs in the absence of a TMDL, EPA has 

not made a substar;ti·ve chan-ge fro!ri the approacl-.L contained in the proposal. As 

discussed above, the struct:.::re of tn.e proposed guidance would ~ave called for 

the development of a TMDL for the purpose of deriving wasteload allocations 

·wbe:::e the permitting authority determined reaso;:;ab1e potential existed. Tl"',e 

fi.naJ. Guidance l-.as simply "moved'' those procedures .iJJ·to a ne"lrJ subsection, 

5. F. 2. a., of appendix F of L-.Le Guidance. T~is ''move'' is necessitated by the 

fact that, unde~ the fi~a: Guidance, t~e actual deve~opme~t of a TMDL is not a 

p~ereqt:.isi -ce -co thE: establis.t_,_ment of a wasteload al.:;_ocation and pe:::-mi.t limits. 

E"ina1ly, it is impo.:t.a:c:t to note ti.':tat, as discussed in section -,iii I. C of 

t.l-:.is document., t.he final G;_:_id3.nce does not, like the proposal, :::-equi:::-e 

wasteload al1ocations to be set eq1.1al to ze:::-o in cases vihe:::-e background 

concentrations of t~e po11utant in the receiving water exceed c~ite~ia o~ 

values (non-attained wate.:s), and a :rrn;ltiple sou~ce THDL bas not beer: 

completed. As ncted in section VIII.C of this document, EPA did not include 

this p:::-ovision (big~ background provision) in the final Guidance because 

sE:tting a wasteload allocation at zero as a default, in the absence of a TMDL, 

may not be appropriate in many situations. EPA ~ecogr.izes that :rr,any factors 

need to be considered when background wa~er quality concent~ations exceed 

cri te2."'ia or va1ues. Fu.:-t~iermore, mar:y cormnente~s objected to a mandate of 

setting wasteload allocations equal to zero in non-attained wate.:-s unless a 

multip1e source T!'1DL has been completed. Corr,I"GE!',ters pointed out t~1at sucl"-: a 

mandate would, in effect, force all poln~ sources to achieve zero discharge of 

pollutants to non-attai.ned waters. 

Once EPA conclude~ ttat it was inappropriate to include the high 

backg~ound provision .:.n t.l"Ie fir1al G·~idc.nce, EP?~ then had to determine if there 

is an appropriate a1ternative to tje hig~ background provision. Commente.:-s 

suggested a rar:ge of alternatives for setting waste1oad al1ocations for 

disc~a~ges to nor:-attained waters in the absence of a multip1e source TMDL. 

The suggested a1te.:natives ranged from setting the wasteload a11ocation to the 

most stringent app1icable c:::-iterion up to settir;g t:ne v-.rasteload e.llocs.tion 

equal to the backg~ound concentration of the receiving stream. Othe.:-s 

suggested that the waste!oad allocation be set equal to the greate.:- of the 

most str.::.ngent applicable cri terior: or the back·;:rround concentration. EPJI. 

exarrcined these suggested al terr. c. ti ves to dete:::-rr~ine "hThic:C1 of them were 

pe~rr.issible readings of the ~,atio:r,al prog.-:::-arr: ~equirements under t:--1e C\'i'A. 

Upon r~view of the a.1terna.ti·ves suggested by commenters, EPA notes ths..t 

in the absence of a TMDL under 40 C?R ~30.7, t~ere are severa1 reasonable 

interprete.tions o=: Ocationa1 program req~i.:ements under t~e CT,'i'A. Ont: 
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reasonab l e i n t e r p r e t ation of nat i onal program requirements is that in non ­
at t a i ned wate r s and in t he absence of a TMDL unde= 130 . 7, t~e waste l oad 
a llocat io~ fo r a pollutant for which t he wa t erbody is in non - a t tainment , may 
be s e t equal t o t he most stringent criterion or value applicable t o t he 
wat e r body (criteria end-of-pipe). The concept o f a mixing zone t o p r ovide for 
d i lut i on obviously i s not relevant where t he st=eam already exceeds the wa ter 
qual ity criterion. EPA believes that this approach is consis t ent with 
e xist i ng reg~latory provisions r e la ting t o water qual ity- based pe=mitting, as 
well as t he goals and objectives of t h e Clean Wat er Act to res t o=e and 
ma intain t he biological integrity of U.S . wa t ers . 

EPA's exis t ing NPDES =egulat i ons require that, where a was te l oad 
a l locat ion has not bee n prepared by a state and app=oved b y EPA unde= 40 C?R 
130 . 7, wat e r q uality-based e!f~~ent limits must in sure that the " l eve l o f 
wate r quali ty t o be achieved by limits on p oint sou=ces establis~ed unde r th i s 
paragraph is derived from, and compl i es with a l : appl icable wa te r q ua l ity 
standards. " 40 CFR l22.4 4 (d) ( :;. )(vii) (A) . Consis t ent with t !-.is provision, 
wat e r quali ty based e ffluent l ~mits se t at t he wat er qual ity c r i t eria end -of ­
p j pe are '' d e rived from" t h e appl icable s t a t e wate r qual i t y s t andards. 
More ove r, the ,,rater qual::. ty t:-,at would "b e achieved by poin t sources " "'ill be 
no greater t~an the applicable numeric water gua:ity cr ~ ter i a , since a l l point 
sources wi ll be limited to dischargi ng a t no great e r t~an the c r i~eria e nd-of­
p i pe. EPA r ecognizes that, due t o contribut i ons from nonpo i n t sources and 
o~he r media (e.g., air deposition o f me rcury or PC9s ) , t he l evel o f a 
pollutant in the receiving water f rom ~all- source-s - comb i ned may exceed numeric 
water qual i ty c riteria. EPA bel ieves t hat l i miti ng discharges from point 
sources to criteria e nd- of - p i pe i s nonethe less appr opriate i n these 
circumstances, as discu sse d below . 

Numeric c r i t e r ia are concent r at i on-based standards designed to protect 
tj e aquat ic ecosys t em and humans from the adverse effec ts of pollutant 
dischar ges tha t woul d occ ur at leve ls abov e t h e criteria. vJhere the 
backgroun d leve l o f t he pollut ant in the r e ceiving water i s greater t~an the 
c:::-ite~ia, t !le s tream i s in non-attainrne::t and th-e aquatic e n\.ri:-onme nt o .::: human 
heal th i s adverse l y impac ted . A point source discharging at criteria end- of -
p i pe in such situ a t ions, however, will contain a lower concentrat ion o f the 
pol l u~ant t~an the receiving water, and therefore will not increase t~e 
pollutant con cent rat ion in t he waterway. Such a discharger may, in fact, 
cause t h e u: t i mat e pol~utant concentrat i on in the receiving water to dec r ease . 
Where the envi ronmenta: ef f ec t s of a po: lutant on the aquatic ecosystem o r on 
human h eal th are assoc i ated with the concentration of the pollutant i n t~e 

waterway, limiting discharges f r om poin t sources to cr i teria e nd-of-pip e in 
these circumstances should t herefo r e r esult i n no fur t her degr adation of the 
\-.rate:::-body, and rnay in f a ct i mprove t~e 't.7a t er qual i ty of the v..raterbody (sp ecial 
e nvironmental considerations a r e p r esent with r egard to b i oaccumul at ive 
[pers i stent ] compounds, which are addre s sed s eparatel y under the fi nal rul e 
and discc:ssed f urt her belOV>') . The Agency there fore believes that establishing 
l i mi t s on po i n t sour ces unde r these circumstances at criteria end - of - pipe is 
consis~ent wi t~ t he unde r lyi ng environmental ob j ectives of t he CWA . 



Section VIII.E: Reasonable Potential 

The Agency ~ecognizes that establishing limits at the crite~ia end-of­

pipe will not alone resc.lt ir: t:te at.tai~ment of water quality standc.~ds in the 

~eceiving water for pollutants that are p~esent mainly due to contr~butions 

from nonpoint sou~ces and other media. In the absence of a TMDL addressing 

comp~ehensively such soLrces and correspo::--:ding controls on such sources, 

hoove'Je~, t.:'le water quality-based permitting p~ocess £or point sources cannot 

achieYe compl.:...ance with standards iT: suer:: a wate~body. Even if the _P,.gency 

v.'ere, for e.xam:p_e, to pro~;.ibit discharges from point sources enti:::-ely under 

these circ-c:.mstances, standards would not be attai;:-;ed in -the waterbody. 

Indeed, where effects on aq'C.atic life or hu~na:c: health are due to L1e 

concentrat~or: of the pollutac-.t in the v..1ater colum::--,, c.llo,.,·ing dischc.rge at 

c:::-ite.-::-ia end-of-pipe may ac~ually imprm?e water quality as c.ompa:::-ed with 

p:::-ohi .. bi ting ar-:y discha:-ge at &ll since L1e fo:::-mer approach may ult.imately 

reduce the po~~-c:.tant concent:-ation in ~~e :-eceiving wa~er. 

Fo:- t_;,e reasons explained above, :SEA believes that, c.s an interim 

approach w_r-,til a THDL can be developed, establishing 1iV03ELs to meet c:ci te:-ia 

end-o:'-pi.pe is a perrd.ssible pe::::-rr.itting app:::-oach to address adverse 

environmen~a~ and heal~t effects that are d-c:.e to t~e concent:cc.tion of 

discharge mean.s that additional mass of a pollutarot may be added to the 

waterbody and conside~ation of adverse effects due to increases in mass is 

well suit-ed to t::.e TlVIDL development process. 

been estab2..ished, E?A believes t:-~at a::,y er:vironme:c;tal concerns asS<Jciated •.-,rith 

supb additions of mass can appropriately be addressed by- t~e pe::::-rr,itting 

through interpretation of the ''taxies'' narrative criterion contained 

in: state water quality standa~ds. Fer example, wl-,e:re an addition of rrlass is, 

in and of itself, of environmental concern because of the loadings of sue~ 

po;t.lu-Lants in sediments, the permitting a·J.thority could inte:-pret t~1E: 

na:::-:rative crite:-ior: to require more stringent limitations than criteria end­

of-pipe :.:..n order to provide a requisite leveJ. of protection. Therefo::::·e, ttte 

permitting authority retair;s the ability to address c.ircumste.nces ·,,,_~--jere 

add:':. tior;s of mass alcme may be ::_.,f er:.vi:-onme:c-:Lal concer:r-t. 

W~ile the Agency recognizes that the criteria end-o~-pipe approach may 

not resL.l t in attainment of water quality standards i.n the nea:::: te:rrn on some 

wate:rbod.::.es, 'the Agency views tl"1is as a :reasonable i.r:terim app::::·oac::--1 to water 

quality-based permitting until a TMDL is developed for such wc.te:rbodies. EPA 

believes that the TMDL process is the appr-opriate means of effectively 

addressircg ub_:;_quit.ous pollutants in t::--,e Great Lakes basin where background 

levels exceed standards. Once a TMDL is established, point sources will have 

to have limits consistent with their wasteload allocation established under 

the THDL (v-/r;ic~ could be lower o:r higher tl"1ar: c:-i teria end-of-pipe) EPA 

re-::::ognizes, :00'IriEYer, -that TMDLs :.,.ave not been est.abJ..is~ned for mc~ny '.~·c.terbodies 

where backgrow.nd exceeds criteria and that, given tje techLical difficulties 

and financia~ resou:-ces it takes to develop some TMCLs, the States will not 

be able to establish TMDLs everywl"le:re t:-,ey are r,eeded in t!:w immediate future. 

Unde~ these circumstar,ces, the Agency believes t~at setting wasteload 

allocations equal to criteria provides tje best way cf restricting additional 

disc:r.a::ges o£ pollc::tants fro:n point sources ir: t~,e period until o. TNGL can be 
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developed . 

EPA also examine d the approach suggested by co~~enters to set wasteload 
allocations equal to background concentrat~o~s in non- attained waters in tje 
absence of a TMDL (background end-of-pipe). ~PA believes that setting limits 
at background fo= discharges to non-attained waters is not an approach that 
would be co~sistent with national program =equirements under the CWA. EPA 
notes again that e xisting NPDES reg~lations =equi re that, whe=e a wasteload 
allocation ~as not been prepared by a State and approved by EPA under 40 CFR 
130.7, water quality-based effl~ent limits mus t ensure that the ''l evel of 
water quality to be achie ved by li~its on poin t sources established unde= this 
paragraph is derived from, and complies with all applicable water quality 
standards ." 40 CFR 122.44 ld) (1) lvii) (A). In circumstances whe=e a wate=:Oody 
is in non-a~tainme~ t for a particular pollutant, E?A believes that (with the 
exception of c ertain discharges o= i~take pol~utants allowed unde" p=ocedu=e 
5.0 and Ei it wo~~d not be consistent wit~ t~is p=ovision to establis~ a WQBEL 
allowing disc~arges o = the pollutant at :eve~s exceeding the most st=ingent 
app:icable wate : quality criterio~. On its =ace, SPA believes t~at a WQSEL 
allowing disc~a~ge s into a waterbody already exceeding such c~ite=ia wo~ld not 
ens~re t~at t~ e water qua:ity ach~eved by point sou=ces was eitner "de=ived 
from " or " complie s witl:" applicab:e wate~ quality standards. EPA also 
believes that such a permitting approach wo~ld be f undamental:y at odds wit~ 
the water quality- based permitting requi~ement contained in section 
301 (b) (1 l (C) o f the CWA, s i nce such a~ approach wo \.i ld allow point sources to 
contribute to the e x c~rsion above water quality standards in the waterbody . 

.., 

..I . Cons'de ·atior of Poll~tants in Tntake Water 

a. Introduction 

Appendix F, p=ocedure S.A-C, provides a means =or pe=mitting autho=ities 
to determine i= a discha~ge causes, ~as tje reasonable potential to cause, or 
cont~ibute to an excu=sion above a State or Tribal nume=ic o= na=rative water 
q~a:ity c=iterion . These procedures require the permitting autho=ity to 
estab:ish a water quality-based e=fluent :imitation (WQ3EL) upon a 
dete=mi~ation that a pollutant is or may be disc~a=ged at sufficient levels to 
cause, have t~e =easonable potential to cause, o= cont ribute to an excursion 
above any Tier I criterion or Tier II value. 

The baseline procedures for conducting " =easonable potential " 
det erminations in procedure S . A-C do not provide special consideration for 
pollutants contained in a facility's intake wate =. P=ocedu=e s S . D and 5. E o f 
appendix F of the £ina~ Guidance provide separate mechanisms £or conside=ing 
the presence of intake water pollutants in a facility's discha:ge wnen 
determining the need for WQ3ELs and in establishing such limits. 

In some situations, the sole or p=ima=y origi~ o£ a poll~tant in a 
discharge may be t:-·~ e intake ?Iater =or a =acility. For example, t""le o=igin o= 
mar.y poll~tants in once t~rough cooling water is the water body whe=e the 
faci!ity obtains t~ e water rather tnan an injustrial process o: ot~e= activity 






